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REVISITING ENGLAND AGAIN 


On September 7th [ concluded at Montreal a 58th trip across the 
Atlantic. My European visit was, as usual, full of pleasant events, but 
none of the uncommon variety. I went first to Scandinavia, where the 
scenes, while not new, always impress me as full of charm and where the 
people evidently enjoy life in a robust and healthful manner. In Den- 
mark the proverbial cleanliness and freshness of Copenhagen, and the 
remarkable auto-drive to Elsinore and the return by the sea; in Sweden 
the delightful sails on waters dotted with islands and lined with densely 
wooded surroundings; in Norway the wonderful harbors of Oslo and 
Bergen, and the grand scenery of the interior mountains, lakes and water- 
falls, all stood out again, as in visits in years before the Great War, like 
old-friend sentinels on the pathway of Time. Norway, at least, has de- 
lights which rival those of Switzerland and northern Italy. 


Of perpetual interest, however, to the average American lawyer is 
England; its internal beauties, its politics, its Courts, its newspapers. 
Barring its climate, which is apt to be extremely fickle, and was so during 
August last, there is more to attract the attentive mind of the traveler 
there than anywhere else in Western Europe. When I say Western Eu- 
rope, let us not be unmindful of the fact that, to a Britisher, Great Britain 
is not a part of Europe. He speaks of Europe solely as the continent to 
the East of the British Isles. But Americans, of course, look upon those 
[sles as part of Europe. 


Of the beauties of Great Britain it is unnecessary now to speak. 
Much has been written and rewritten about that subject, and certainly 
many parts of the Isles are, to the American traveler, a perpetual joy. On 
the whole I place the Isle of Wight and Devonshire first, and the English 
lakes second as to English scenery. Wales and Scotland have each their 
own glories. 

Of politics England is as full as ever, and there is more real discus- 
sion, if not hard thought, on government and party subjects than we find 
in America, unless during intense Presidential campaigns. The two things 
which had the strongest hold on newspaper columns during August were, 
the action of the Baldwin Cabinet on the question of the proposed strike 
of the miners and the effect of Bolshevist influence (through agents 
from Moscow and plentiful money) on a variety of civic and labor mat- 
ters, tending, it was claimed, toward “the submersion of the Empire.” If 
half that was published is true the Bolshevist propaganda is a menace of no 
mean proportions, and has actually affected labor and strikes not only in 
England but in Australia, and is having an influence in Egypt and India. 
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Fortunately statesmen and noted writers in the press are getting alive to 
the situation, and we can trust “John Bull” to survive it. 

1 always read the English newspapers with peculiar interest. Their 
make-up, being so different from ours, requires considerable industry to 
find what one is looking after, but, when found, the average newspaper 
differs materially in both subject-matters and form from our best journals 
“Yellow” journals, illustrated, there are, of course, but these are not 
read by thoughtful Englishmen. The great newspapers of London, 
Manchester, Edinburgh, Glasgow and even Belfast teem with subjects 
that are of a high class of thought, and they are expressed in a tone that 
is frequently almost classic. VPerhaps an exception was in the editorials 
relating to the Scopes trial at Dayton, Tennessee, which latter place in 
variably was given the name of ‘“Monkeyville,” by which T suppose that 
town will long be designated even in our own country. Some portions of 
the press failed to understand that in America, as in England, the ma- 
jority of intelligent people felt the trial was a disgraceful one, and 
one that only a few took pleasure in having occur. However, the atti 
tude of Mr. Bryan was sized up in a bluntly accurate manner by a write: 
in the London “Times” as follows: 

“There was in him something of Gladstone, something of the evan 
gelist Moody, and more of Phineas Taylor Barnum. He had all Glad- 
stone’s power of self-deception, all Moody’s missionary fervor, anc 
the convictions he reached upon insufficient premises, and held with the 
blind faith of a zealot, he trumpeted abroad in the manner of the great 
showman. Only America could have produced him, and only America 
would have endured him so long.” 

Possibly this is a little too strong, especially in the last sentence, bi 
it seems to embody a great deal of truth. Everybody knows that Mr 
Bryan was sincere and, in his way, profoundly religious, but we alsc 
know that in many ways during his career he was self-deceived. 

The London “Daily Telegraph,” in an editorial upon Mr. Bryan’s 
sudden death, said: 

“Those who admired the orator and loved the man, while smiling at 
his opinions, will rather regret that he has passed away without having 
had the chance, if not of changing his mind, at any rate of modifying his 
recent statements of his personal position with regard to the doctrine oi 
Evolution and its relation to the origin of man. His evidence, mercifully 
expunged by the presiding Judge from the official record of the trial, re- 
vealed a point of view long ago abandoned by all with whom the scien 
tific doctrine of Evolution—in whatever form presented—carries such 
weight that the philosophy which refuses to reckon with it condemns 
itself as being no philosophy at all. It is a strange freak of irony that 
the Arch-Inguisitor at the Dayton Inquisition should have been the 
silver-tongued champion of American liberty, the great sentimentalist. 
emotionalist and idealist of his generation. The simple truth, however, 
is that Mr. Bryan was never a thinker at all. He was an emotionalist.” 

This was the general view taken by the English and foreign press. 

The unemployed in England and Scotland, also in Ireland, was 4 
constant source of comment, both in Parliament and the press. In 1924 
over 11,000,000 persons, in England alone, applied for employment. 
Some probably applied many times, but the number out of work must 
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have been several millions in the whole of Great Britain. The number 
receiving “doles,” which means a stipend from the Government, was 
about 1,250,000. No remedy for this evil seems to be immediately 
sight, and, with strikes in other than mining fields, it would seem as if 
it must increase 

Business generally was stated to be at a low ebb, but the exact rea- 
sons it was hard to ascertain. Nevertheless all employed Englishmen 
had to have their August holiday. It was astonishing to see what the 
“week-end” before the August Bank holiday, which came on a Mon- 
day, produced in the numbcr of extra trains and passengers in London 
alone. On one railway on Saturday fifty-four relief trains had to be 
provided. Nearly 205,000 persons left the London stations of the Lon- 
don, Midland & Scottish Railway, while on the London & North Eastern 
Railway there were 370,000 passengers leaving London alone. One 
railway reported 500 special trains. We have nothing quite like this at 
any holiday season in New York City. The English must have their 
recreation, business or no business. 

states of great value were also being advertised freely at small 
prices. For example, in Derbyshire a charming house of stone, contain 
ing three reception rooms, ten bedrooms, two bathrooms and gardener’s 
cottage, stable with rooms over it, and two acres of beautiful grounds, 
was offered for about $17,000. From the picture of the building and 
grounds we should say, in America, it ought to sell for $30,000 to $40,- 
000 at the least. High taxes must be the reason that so many lords, 
dukes and men, supposed to be wealthy, but having become land poor 
since the War, are offering estates at low prices. The conditions in 
France were far better than in England, at least to the eye of a casual 
observer. 

Yet great gifts are constantly being made in England to worthy 
objects and large collections are taken for what are useful if not neces- 
sary purposes. Witness $4,000,000 raised at the Freemason Festival 
near London for a “Masonic Peace Memorial Fund,” with the certainty 
that the whole of $5,000,000 asked for would be obtained. 

Anent the proposed miners’ strike, one of the untoward happenings 
at Durham was the proposed rough handling, almost murder, of the 
Dean of Durham. While he had expressed “sympathy with the hard- 
ships of the miners, he had also indicated his opposition to their method 
of securing better wages. At a miners’ meeting, where Ramsay Mac- 
Donald was making an address, the Dean was late in reaching the plat- 
form. Another man who was mistaken for him was mobbed, kicked 
and struck, and hurried to the river Wear to be drowned. He was res- 
cued. The Dean was conveyed by the police a mile away and so escaped. 
The newspapers were full of this incident. 

Gross libels are published even more freely in England than with us, 
and there seem to be more curious crimes committed, though with surer 
and more severe punishments. An instance of the former is that on the 
memory of the late William Ewart Gladstone. A volume of “Portraits 
and Criticisms” by one Capt. Peter Wright appeared from the press, 
and in it Gladstone was set down as an immoral man and a great hypo- 
crite. In notices and criticisms of this work the so-called facts (which 
were not given with such details as that they could be absolutely dis- 
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proven) were repeated, more or less. While no libel suit followed— 
probably under English law there could not be a plaintiff for it—Glad- 
stone’s two living sons used strong language in a public letter to the 
author of the libel. They said (as published in all the leading dailies) : 


“Mr. Peter Wright. 


“Your garbage about Mr. Gladstone in ‘Portraits and Criticisms’ has 
come to our knowledge. You are a liar. Because you slander a dead 
man you are a coward. And because you think that the public will ac- 
cept inventions from such as you, you are a fool. GLADSTONE. 

“I associate myself with this letter. 

“H. N. GLapsTone. 

“Hawarden Castle, North Wales.” 


In other words, since the Gladstone family could not sue for libel, 
they incited Capt. Wright to sue for slander. Instead of so doing the 
Captain repeated his statement, saying among other things: 

“Mr. Gladstone’s hypocritical character (which in no way detracts 
from his merits as a public financier) is the common, though it may not be 
the official, reputation of him that has descended to us. It was crystallised 
in Labouchere’s famous epigram ‘that Gladstone might be caught playing 
cards with a fifth ace up his sleeve, but he would only explain that God 
had put it there.” This contemporary reputation is strikingly confirmed by 
the circumstances of the Parnell case as we now known them. Gladstone 
not only connived at Parnell’s illicit relations with Mrs. O’Shea, but util- 
ised them for his own political purposes. Parnell’s sin was Gladstone’s 
opportunity. As soon as the misconduct was made known and public in 
divorce proceedings, Gladstone was the foremost in denouncing its im- 
morality.” 

Of course this is a most disgraceful charge, but there seems to be no 
protection in law to a man’s character when he is dead. 

Among other mixtures in odds and ends of interesting or curious 
things in the London and other English newspapers I recall these : 

That the outer stone work of the House of Commons is crumbling 
and there are already the appearance of fissures in various parts of it; as 
a consequence notices are posted announcing that there was a possibility 
of pieces of stone falling upon the Terrance and advising visiters to sit 
on the water side rather than near the wall; and that as much as 35 tons 
of stone have been removed by hand-picking from the walls and ledges of 
the roofs during the last few years. 

That the Maharajah of Patiala (in India), who was at the Savoy 
Hotel in London, and who is said to have fabulous wealth, has given 
away millions of pounds to worthy institutions in his country and had 
also devised a method of regulating taxation according to the year’s har- 
vest; if the harvest was poor, not only was that year’s taxation remitted 
but the needy were reimbursed from the State Treasury. (A hint for 
Western farmers!) 

That Great Britain is spending annually on road construction and 
maintenance nearly $200,000,000. 

That the general impression among Americans that England had a 
plethora of holidays was erroneous, there being only six legally ordained 
holidays for London, while New York had ten, Canada eleven, Queens- 
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land fifteen, Germany twelve, Italy fourteen, Switzerland sixteen, Poland 
and Greece thirty-four, etc. 

That in Chicago the latest fad among women was hand-painted pic- 
tures on their knees. 

That in New York City the burning question was whether, from 
wearing low shoes and slippers in the street instead of high, strong-laced 
boots, the average woman did not have thicker ankles than formerly. 

That Oxford trousers are behind the times because the newest Ox- 
ford coats had tails reaching far below the knees. 

That the bobbing craze in London had gone so far that there were 
evening classes for instruction in it opened by the London County Council. 

That the song “He’s a Jolly Good Fellow,” as a tune, came from the 
Arabs, who taught it to the early Crusaders. 

Of course our idea of real English humor must be erroneous, for I 
saw such an item as this: In Aberdeen the explanation of church non- 
attendance is that “many of the people were in financial difficulties and 
were taking in summer lodgers to help pay the rent; in consequence of 
having to prepare meals and attend these visitors, the people of one church 
could not find time to sign a call for a new minister.” (Was that humor, 
or fact?) 

Rather more serious than humorous (to somebody) was the sugges- 
tion, or, rather, threat, of the rector of a church in London, who found 
his churchyard littered too much with scraps of paper from visitors. He 
said in his parish magazine: 

“The other day I picked up a letter torn into many pieces, and scat- 
tered in the churchyard. By looking at a few of the shreds I guess it was 
a love letter. Next time I find such a document I shall piece it together, 
however long it takes, and post it for all to read on the church door.” 

So at least there are sober and unsober items in the English press, 
but never American news of any real value. 

The high Courts were not in session in August as a rule, but the 
minor criminal ones were at work as usual. Sentences seemed to fit 
crimes better than with us, leniency being at a discount. A medical stu- 
dent approached police officers with the fraudulent statement that a 
strange girl had just robbed him of his wallet, or that he had lost his 
purse, and so obtained from several officers sums from one shilling to 
two-and-sixpence. “Extraordinarily mean,” said the magistrate; “‘six 
months at hard labor.” A solicitor’s clerk embezzled from his employer: 
“Five months’ penal servitude.” A young man attacked a servant girl, 
whom he asked for a glass of water: “Six months’ hard labor.” An old 
man of 75 and deaf was charged with sleeping out of doors all night, after 
a long journey to a city and, having only 5% d. in his possession, could not 
hire a lodging: “Seven days imprisonment.” 

Civil cases scarcely interest as much as some criminal ones, but that 
of Lyons & Co., the well-known London caterers, with branches every- 
where, against Brigadier-General Prescott-Decie, was widely published. 
The General, in addressing a Loyalty League had said: 

“There is a great firm of tea merchants and restaurant-keepers in 
London called Lyons. . . . It has its tentacles everywhere. . . 
When Mr. Lyons learnt that 4d. a lb. tax was going to be taken off tea he 
unloaded all his tea at the full price on to the retailers, and when they 








4 ieee ae aed pe 


pees 


A le BN IN LE 


278 THE NEW JERSEY LAW JOURNAL 


bought it the tax was taken off and they had to sell it for 4d. a Ib. less 
and lose 114d. a Ib. on it. When they wanted some more Mr. Lyons put 
up the price 2d. to them, so that he gained both ways.” 

Sir Henry Maddocks, K.C., for the defense, said the “General's idea 
was to inform his truly English audience about the pan-German and Jew- 
ish influences at work in every department of English life.” The jury 
awarded Messrs. Lyons & Co. £400 damages for slander and £200 for 
libel, and judgment was entered for them with costs. Lord Hewart re- 
fused a stay of execution pending an appeal by General Prescott-Decie, 
saying: “I will not help you in the least. If you want a stay you must go 
to the Court of Appeal.” It was announced that Messrs. Lyons & Co. 
would give the sum awarded them to a public charity. 

If the builder on a premises places ballast in heaps in front of a 
gentleman’s windows and passing motor vehicles by their wheels flick 
the windows with the pebbles and splinter them, can the builder be made 
to pay the damages? (A fair question for some of our American appli- 
cants for the attorney’s license). Judge Harington, who tried the cause, 
said that, according to the evidence, the stones were swept up after the 
barrows had been loaded, but there was no doubt stones got left scattered 
over the road. There was also little doubt that a stone was propelled 
against the window by a passing motor-bus, and he regarded it as a 
most extraordinary accident. What was more extraordinary was that 
the same thing happened the next day, when another stone broke the 
window of Mr. Harvey’s shop. He had formed the opinion that the cir- 
cumstances did not amount to negligence, and did not entitle Mr. Harvev 
to recover damages. 

A simpler case was that of a child which, for some six years subse- 
quent to the death of its mother shortly after its birth, had been living 
with its aunt. The father claimed possession of the child by a writ of 
habeas corpus. It was held in the King’s Bench Division that the one, 
universal principle governing such cases was that the welfare of the child 
must be the paramount consideration, and, on the evidence, the father’s 
claim was denied. 

While in England I learned of the remarkable series of railway 
accidents that occurred in France, twelve in 18 days, and more later. In 
the twelve accidents there were 33 dead and 190 injured, some of whom 
would surely die. The worst was at Amiens, in an express from Paris. | 
had passed there in an express only a brief time before. Just why s0 
suddenly French railway management broke down was not made cleat. 
Then the bank strike in Paris attracted nearly as much press attention. 
Over 10,000 bank clerks ceésed work because of insufficient wages, and at 
last accounts the strike, which really began at Marseilles, had extended 
to Lyons, Nantes and other provincial centres. To an outsider the clerks 
had much equity on their side. Their pay was altogether too small to sus- 
tain them if they had families, and were barely enough to keep the indt- 
vidual clerk in clothes and food. All the additional pay that was asked 
was 100 francs (less than $5) per month. The pay that had been given 
in all banks was from $25 to about $39 per month for native clerks and 
less for others. 

One of the subjects for Parliamentary discussion in London was the 
absolute necessity of economy in all Government departments. The 
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Chancellor (Churchill) thus put the matter: ‘While everybody praises 
economy, few practice it. The general attitude is well expressed thus: 
Everybody wishes to go to heaven, but not immediately.” 

I have said that in the best of English newspapers the editorials were 
of a high order of ability. Aside from subjects of current interest, one 
could read articles that would have done credit to the best book writers in 
the world. Whether it was on discoveries in archeology or science, or on 
well-known men of earlier days—Virgil, Constantine, Disraeli, Samuel 
Rogers; these having, in fact, had books recently published about them— 
the language, tone, breadth of vision, accuracy of criticism, all that makes 
up a fine intellectual treat, were present. 

Take this one extract from an editorial in a morning journal, for an 
example. The general subject was the authenticity of the tomb of Virgil: 

“No poet has exercised an influence so wide and so lasting as Virgil; 
not Homer, “poeta sovrano”; not Dante, who loved and worshipped him; 
not our own Shakespeare, whose supreme worth the Latin races have not 
yet appreciated, and never will appreciate. He has not the sublimity or 
the depth of Aéschylus; not the wide range that is Homer’s, covering all 
the moods and acts of men, from the furious joy and the crude horrors 
of the battlefield to the tender ways of children and the incomparable 
picture of a maiden’s heart in Nausicaa. Nor do his pictures of Nature 
on her active side give the same instant impression of the reality—of the 
storm, or the salt breeze singing in the cordage, or the rushing mountain 
torrent, or the fierce dogs at the lonely farm. And, stately as he is, he has 
not the massive power of Lucretius or the glowing passion of Catullus. 
But he is the greatest artist in words that any literature has seen. The 
felicity with which he finds the exact phrase to convey his thought and the 
unfailing skill with which he builds up his polished verse are incompara- 
ble. All great singers who came after him learned in his school. He set 
a standard from which the world has never departed since the Renaissance, 
and to which none of the after-born ever has approached.” 

We have little of such newspaper writing in America at the present 
day. Would we had more of it and less of political bickerings and long 


reports of divorces, suicides, crimes and bootlegging viciousness! 
A. ¥. DD. Hf. 


A TRIBUTE TO MR. LINDABURY'’ 





Mr. Lindabury began preparation for his lifework with the chances 
apparently against him. Ill-health in his youth and early manhood in- 
terrupted the course of education that had been planned for him by his 
parents, and so he had to depend on the aid of a neighboring clergyman 
for instruction. He was probably conscious of latent ability and am- 
bitious to develop his faculties as much as possible within the limits of 
his opportunities. When a boy he worked on his father’s farm as he was 
able, which may have been a good thing for his health, and for a time 
he added, perhaps but little, to his financial resources by teaching school 
near Chester, in Morris county. A delightful cottage in a grove now 


‘Contributed to this Journal by our request, the author having as good a 
knowledge of and as clear an insight into Mr. Lindabury’s character as any member 
of the Bar of this State—Eprror. 
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marks the spot where the schoolhouse stood half a century ago, in which 
he taught the children of the neighborhood. Hardship was often a part 
of education in those days, and it is quite as necessary now in order to 
acquire the precious habit of self-reliance. 

Mental alertness and determination to equip himself for a useful and 
honorable life aided Mr. Lindabury in his efforts. to acquire knowledge, 
both of books and of men. He had an exceedingly practical turn of mind 
and could readily make use at any time of all he knew. Besides, he was 
largely endowed with the divine gift of perseverance, and so he overcame 
the difficulties that he encountered in his younger days, and while pre- 
paring for the Bar. 

He began the study of law in Somerville, about 1870. In those far- 
off days the Justice of the Peace was a dignitary of some importance, and 
it was customary for law students to take part in trials in Small Cause 


Courts, which were generally held in village taverns. Sometimes causes | 


were heard by the Justice alone, but often juries of six or twelve men 
were summoned to his aid, or to prevent him from casting his suspected 
opinion into the form of a judgment. Mr. Lindabury always regarded 


the trial of causes in the Justices’ Courts as a valuable part of the educa- | 


tion and equipment of a young man for the general practice of law. 
There human nature in litigation was exhibited in its crudest form, 
and experience obtained in those petty controversies was often of much 
assistance in conducting more important and subtle litigation in the higher 
Courts. 

After his admission to the Bar in February, 1874, Mr. Lindabury 
opened an office in Bound Brook, and for a —— in Jersey City. A 
few years later he settled in Elizabeth, where he "maintained his office for 
about seventeen years. During that time his reputation as a diligent and 
capable lawyer, both in the trial of causes and in consultation, increased 
constantly, and he acquired a large general practice. Not many cases 
that attracted attention, except locally, came to him in the early years of 
his practice, which was confined for the most part to the rural counties 
of the State. In the early nineties his recognized ability brought him cases 
of larger importance, and also into association with eminent members of 
the Bar of this and neighboring States, notably the late Joseph H. Choate 
of New York and John G. Johnson of Philadelphia. In 1896 he removed 
his office to Newark. From that time his rise to eminence was rapid. 
Members of the Bar of other States having important business in New 
Jersey often retained Mr. Lindabury as resident counsel, and, instead of 
merely signing legal papers in such cases, he took an active part on the 
hearings, and soon discovered that he could cope successfully with the 
most learned and famous cSunsel who appeared in our Courts, a fact 
which they also were quick to observe. 

During the past generation there have not been many famous cases 
heard in New Jersey involving important questions and large interests 
in which Mr. Lindabury was not engaged on one side or the other, from 
the tax case of the Singer Sewing Machine Company to the case involving 
the right of the Central Railroad Company to construct a new bridge 
across Newark Bay. Besides, he was often retained to assist in the trial 
of cases in other States, especially those affecting corporations organized 
under New Jersey statutes; and the volume and importance of his prac- 
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tice and the measure of success he attained were never equal'ed by any 
other member of the New Jersey Bar. 

I knew Mr. Lindabury intimately from the time he began to study 
law until the sad ending of his useful life. I have had many opportunities 
to observe his methods, and sometimes to feel the force of his blows, and 
have never known a member of the Bar wiser in counsel or more thorough 
in the preparation of cases or more tactful in the management and trial 
of a cause. He had a way of making it difficult to disagree with him. 
His fame was fairly won by merit alone, and he deserved the admiration 
— he was held by the Bench and Bar and by his fellow citizens 
alike. 

In February, 1924, at the close of a half century in the practice of 
his profession, Mr. Lindabury declined a public tribute which the Bar 
would have paid to him gladly; but one of his most prominent clients 
tendered him a banquet in New York City and invited many captains of 
industry and leaders in finance, for whom he was counsel, to participate 
in the compliment. In responding to the felicitations of his clients 
Mr. Lindabury said that the hope of his life had been to gain the esteem 
of his fellow-citizens. Happily that fine ambition was achieved, more 
fully perhaps than he had ever ventured to imagine in the day dreams of 
his youth. 

FRANK BERGEN. 

Newark, N. J., Sept. 23, 1925. 





DAMAGES ON REAL ESTATE CONTRACTS 





Damages for breach of covenants to convey real estate differ from 
damages in sales of personalty, and the reason is stated in the leading case 
in New Jersey of Gerbert v. Congregation of the Sons of Abraham (59 
N. J. L. 160, 35 Atl. Reporter 1121), viz.: “That the purchaser knows on 
his part that there must be some degree of uncertainty as to whether, with 
all the complications of our law, a good title can be effectively made by his 
vendor, and, taking the property with that knowledge, he is not to be held 
entitled to recover any loss on the bargain he may have made, if in effect 
it should turn out that the vendor is incapable of completing his contract 
in consequence of his defective title.” 

The vendee had improved the property, but nevertheless the Court 
of Errors and Appeals held in the above case that “the recovery of nominal 
damages for failure to convey will satisfy the legal claim for damages for 
failure to convey both land and buildings, the two being now one and 
inseparable. Where there is a contact to convey unimproved land and 
the vendee before conveyance erects buildings upon it without the request 
of the vendor, it would be a rule of exceeding hardship which compels the 
vendor, when his title proves defective, to pay the cost of such improve- 
ments to any extent which the vendee might choose to put upon it.” 

In the case of Brown v. Honniss in the Court of Errors and Appeals 
(7o N. J. L. 260; 58 Atl. Reporter 86), the following distinction was 
made, quoting the case of Gerbert v. Congregation, and referring thereto: 
“Here there was an absolute inability in the seller or his executor to con- 
vey by reason of total failure of title in them. In the case sub judice 
there is no allegation of any disability in the seller to convey, but a re- 
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fusal to convey for a totally inadequate reason, and in such case the 
plaintiff is entitled to recover for the loss of his bargain.” 

These cases are not at variance because the case of Gerbert v. Congre- 
gation notes: “The vendor in that case (Engel v. Fitch) was bound by 
his contract to do all that he could to complete the conveyance. When- 
ever it is a matter of conveyancing and not a matter of title, it is the duty 
of the vendor to do everything that he is enabled to do by force of his own 
interest, and also by force of the interest of others whom he can compel 
to concur in the conveyance.” 

The Legislature of New Jersey, by Chapter 159 of the Laws of 1915, 
page 316, passed an “Act to provide the measure of damages in certain 
actions on contracts for the sale of real estate, or any interest therein,” as 
follows: 

“Whenever any person shall contract to sell real estate or any inter- 
est therein, and shall not be able to carry out such contract because of a 
defect in the title to such real estate or interest therein, the person with 
whom such contract was made, or his legal representatives or assigns, 
shall be entitled to recover from such vendor in an action for the breach 
of such contract not only the deposit money, with interest and costs, but 
also the reasonable expenses of examining the title and making survey, 
except where the contract shall provide otherwise ; provided this Act shall 
not limit the recovery where the purchaser may seek to recover for the 
deceit or fraud of the vendor.” 

Another case in the Court of Errors and Appeals, of Meyer v. Madre- 
perla (68 N. J. L. 258; 53 Atl. Rep. 477), held that: “In actions at law 
the implied agreement for title in such a contract will be satisfied by a 
title good at law, upon the proofs under the rules of evidence. To recover 
at law for a breach of such a contract, it must be shown that the title ten- 
dered was not a title good at law.” 

In the case of Bernstein v. Kohn (96 N. J. L. 223; 114 Atl. Rep. 
543). the rule is stated as follows: “The universally recognized legal rule 
is, where there are concurrent covenants to be performed by vendor and 
vendee, that before the latter is entitled to rescind and sue for a breach 
of the contract, he must show tendered performance of such concurrent 
covenants on his part, and that he has demanded performance by the ven- 
dor of concurrent covenants on his part. There is an equally well recog- 
nized exception to this general rule, and that is, in case a vendor is unable 
to perform at the time agreed upon for the passing of the title, tender of 
performance by the vendee is not required in order to enable him to re- 
scind and to sue his vendor for a breach of the contract.” 

By an extension of time to perform, a new right to demand of per- 
formance is created, and a new necessity for tender, so that the vendee 
must put the vendor in default before suing for breach of contract. Nis- 
sel v. Swinley, 69 Atl. Rep. 960. On tender of performance and refusal 
of title, the burden is upon the party refusing the title to prove non- 
marketability in order to sustain his right to return of the deposit. Water- 
man v. Taub, 127 Atl. Rep. 676. Also defects of title must be substantial 
and legally recognized defects in order to entitle a purchaser to refuse to 
complete his contract and recover back moneys paid on account. Schein- 
man v. Block, 117 Atl. Rep. 389. A right of action on the agreement or 
contract of sale may still survive after a deed has been given. Merchants 
& Traders’ Developing Co. Inc. v. Mercer Realty Co., 123 Atl. Rep. 875. 
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Also a purchaser may not have a right to rescind and demand return of 
deposit if he had notice at the time of making the agreement of the al- 
leged defect of title. Hagelin v. Lehmann et ux, 126 Atl. Rep. 431. 
There are many other interesting sides to this discussion of damages 
on Real Estate contracts, and the cases above cited only give a general 
idea of the trend of opinion on some features of the subject. 
ELroy HEADLEY. 
Newark, New Jersey. 





JUSTICE MINTURN’S CHARGE TO THE HUDSON GRAND JURY 


[September Term, 1925] 
Gentlemen of the Grand Jury: 

; The D’Agostino murder case still remains a mystery, and its 
perpetrators go unpunished. Committed in a populous municipality, with 
a presumably competent police force, it passes understanding why the 
murderer of this man still roams at large. A proper regard for your 
duty, as well as the honor of the county necessitates the unearthing of 
this criminal, and bringing him to justice. Continue the search and you 
will apprehend him, for murder will out. 

The miscellaneous use of firearms and concealed weapons has been 
reduced to a minimum. There are now outstanding one hundred and 
twenty-seven (127) licenses for the carrying of firearms, as compared 
with twenty-five hundred (2,500) when the law governing the subject 
was passed. This does not include the weapons carried by or in posses- 
sion of the various banks throughout the county, which institutions, of 
course, must be amply protected in this respect. It is estimated by com- 
petent authorities that the enforcement of this Act has resulted in a large 
reduction of the crime that heretofore was attributable to that source. 

Complaint has been made to the Court by a responsible and highly 
respected clergyman that gambling is conducted without legal interference, 
not only at the bazaars conducted by social organizations, but also at fairs 
by various church organizations in the county. This species of gambling 
takes the form of chances upon articles raffled, where the fortunate con- 
testant becomes the owner of the article thus chanced. It should suffice 
to state that gaming or gambling of every character, regardless of who 
or what institution may conduct it, is condemned by the Constitution and 
laws of the State, and is, therefore, a criminal act. 

It matters not what form the act of gambling may assume, whether 
a chance upon a horse race; gambling in stocks, upon margin; gambling 
in lotteries ; gambling at cards in respectable clubs or houses, or gambling 
upon a wheel of fortune at a church fair; the whole procedure is es- 
sentially a game of chance and condemned as such by our law. 

The fact that it may be indulged under the auspices of respectability 
at staid clubs, or shielded by the cloak of religious charity, may present 
a social excuse, but it does not present a legal excuse for its existence. 
A species of law which results in hunting down the ordinary gambling 
housekeeper, and overlooking the club and the church indulging in es- 
sentially the same character of offense, can be justified neither in ethics 
nor law. 

Men have sought to justify gambling upon the theory that the dis- 
tinctive American social order which condemned it is changing, and has 
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changed, giving way to the manners and customs of the southern seas, for 
and with it the viewpoint of the whilom moral censor, churchman and the 
scholastic, who now apparently view with indifference, certainly without abe 
protest, the progressive, hairless cigarette smoker, and the ponderous — 
obesity in the nude of the female bather on the beach, the sight of which the 
recalls to the standardized American celestial memories of a clotheless ;, 
Eden, or putrid visions of the lascivious abandon of an Asiatic seraglic. rth 
4 The distinction, however, is obvious, since in the one case the ques- asic 
i tion is one of propriety and ethics, measured by recognized American ssa 
. f standards, while in the other the question is entirely one of the observ- _ 
4 : ance of the positive mandate of the law, concerning which there can be _ 
no diversity of opinion. a 
At its best, gambling is a survival of our primitive existence, which a 
still persists among Indian tribes, the blacks of darkest Africa, the rn 
nomads of untutored Asia and the immature and uncultured youth of our — 
streets. That it persists in this evolution and stage of our civilization = 
evinces that, like the boulders and rocks of the glacial drift, some recre- +t 
descences are inevitably carried into the most advanced and progressive -_ 
social order of the day. But whatever may be the cause of its persistence P 
in an era of enlightment, when our attention is called to it, it is our “9 
duty to condemn it as a manifest violation of the law. In this instance, an 
therefore, if proper proof be laid before you, you may indict those found po 
guilty of operating, aiding or abetting in the prosecution of this legal ams 
violation. onl 
You may also, if you consider the situation demands it, fully in- ree 
vestigate this particular phase of criminality in its various ramifications, me 
and submit to the Court, in the form of a presentment, the result of your Po 
investigations, with such recommendations as you may choose to suggest tio 
for the suppression of the evil. | 
The public quite generally must have observed and scented from ons 
atar in their travels across the meadows to Newark and Hackensack, the re 
vast volumes of odoriferous smoke, arising from ash and garbage dumps the 
conveniently located along the lines of our main highways. There can tin 
be no objection to men filling in their meadow lots, but they must so do it nie 
as not to create a public nuisance by endangering the health and comfort “on 
of the community. There is an adage as old as the law that one must so 
use his own as not to injure another. My neighbor has no legal right to on 
create a stench in his back yard, of such extensive proportions as to make we 
my life and comfort intolerable: and so those lot owners must so order a 
their dumps as to eliminate therefrom inflammable and putrifying ma- of 
\. terial which results in ignitiog, smoke and foul odors. If it be necessary a 


for that purpose the duty is cast upon them to employ a guard or watch- 
man, who may extinguish the fires; and, failing in that duty the owners 
are subject to indictment for creating and maintaining a public nuisance. 
: The public authorities of the municipality in which the nuisance exists 
also have a duty cast upon them by law in such a situation. They are 
obliged by law to suppress or abate public nuisances; and if those who 
rs create the nuisance persist in maintaining it, the public health authorities 
are charged with the duty of suppressing it and with the further duty of 
prosecuting those who create and maintain it. In any event the public 
authorities should suppress the nuisance and then prosecute its authors 
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for creating it; and if they fail to exercise their authority in that regard, 
they also are subject to indictment for nonfeasance, and for aiding and 
abetting in the maintenance of a public nuisance. After building public 
roads at great expense, and maintaining them at equally great expense, 
the public are entitled to enjoy them free from pestilential odors. 

Excessive speed driving upon our main thoroughfares still continues 
in spite of every reasonable public effort to suppress it. Lives and limbs 
are almost daily sacrificed to satisfy this homicidal mania. The question 
now presents itself whether something radical and drastic should not be 
instituted to suppress this criminality. Regulations by rule of the road, 
and by ordinance, as well as by traffic and motorcycle police, seem to be 
insufficient to cope with the Juggernaut. A practical means of aiding in 
its suppression was observed during the summer in some country villages, 
where gutters were constructed at intervals of a few blocks apart. It 
was observed that as the speedster approached the gutter he lessened his 
speed until he had crossed, and in that manner preserved a resonable rate 
of speed throughout the length of the road. If he failed to lessen speed 
the occupants of the car were seriously driven from their seats, and the 
springs of the machine itself were likely to be damaged, in which case 
the whole entourage called a halt to repair the damaged car. If this could 
be arranged on the county boulevard and the main driving streets of 
our cities, the results in all likelihood would be the same, and this public 
danger might, to some extent at least, be eliminated. 

It may seem harsh to suggest a public method of breaking or dam- 
aging a man’s property on the highways, but is it not to be preferred to 
breaking human bodies and destroying human lives? The legal license 
which, in case of fire, justifies the tearing down of contiguous property 
to prevent a greater conflagration, applies with equal reason to this situa- 
tion. 

It may be suggested that such a method will interfere with the in- 
ordinate speed of fire engines, police patrols, etc. But even those agencies 
should so control their speed as to preserve human life, lawfully using 
the streets. The few minutes they would lose in reaching their destina- 
tion, by slowing at each crossing, would generally be a matter of no great 
moment as compared with the rule of order and safety which would thus 
be established for the protection of the travelling public. 

In any event the suggestion is worthy of consideration by you in 
connection with the county and city authorities, and might be put into 
practical operation for the purpose of experiment upon one much trav- 
elled highway—say Hudson street, Hoboken, where at least one member 
of this Court could enjoy in tranquility the pleasing vision of the experi- 
ment. 





THE NEW JERSEY LAW JOURNAL 


STATE v. CAPAWANNA ET. AL. 


(Essex Oyer and Terminer, Sept. 21, 1925) 
Murder—Admission to Bail—Caution Required 
Case of State of New Jersey against Charles Capawanna and James 
La Morgese. 
Mr. James V. D’Aloia for the State. 
Mr. Carl Abruzzese for Defendant Capawanna. 
Mr. William A. Lord for Defendant La Morgese. 


FLANNAGAN, J.: This is an application for release on bail on the 
return of a writ of habeas corpus. The defendants are charged with 
murder and held without bail. 

‘ The State produces testimony tending to establish the following as 
acts : 

On the morning of July 3o0th-31st last, at about 6.10 o'clock, the 
dead body of Mrs. Agnes Wickham, known as the “Nurse,” was found in 
West Orange on the side of St. Cloud avenue, about % a mile north of 
Northfield road. The police were notified and Dr. Brien, the Deputy 
County Physician was called, and he examined the body at about 7.15 
A. M. He found six fractures of the skull, both eyes black and blue, a 
cut on the back of the head one and a-quarter inches long, the front of the 
neck on both sides full of bruises, a bruise on the left ear and one on the 
left arm, appearing to have been caused by a bite, scratches on the back 
of the right wrist, and black and blue marks on the inner side of each 
thigh midway between the lower and upper joints. Death was caused by 
the fracture of the skull through the left petrous bone and followed al- 
most immediately upon such fracture; the deceased could have breathed a 
minute or two thereafter but not longer. The deceased had been dead 
four or five hours at the time the Doctor saw the body, and the defendants 
have in conversations made admissions that they were with the deceased 
while in an automobile four or five hours before the hour when the Doc- 
tor saw her dead body. The defendants were the last persons seen with 
the deceased. 

The condition of the body indicates that an attack was made on de- 
ceased and that the motive for the attack was rape, and that she lost her 
life in the defense of her person. 

The defendant, Capawanna, produces no witnesses, but the defendant, 
La Morgese, produces several. La Morgese pictures his connection with 
the affair as that of the ““Good Samaritan” helping the deceased into Capa- 
wanna’s automobile and riding with her a short distance thereafter on 
the running board of the machine, spraining his ankle in alighting there- 
from. The cause of her death, as suggested by testimony in his behalf, is 
that she fell in a drunken condition and hit the back of her head on the 
sidewalk before being so assisted into Capawanna’s machine. Such a fall 
manifestly does not account for the condition of her body when found, 
and it would not account for her death, because her death was almost in- 
stantaneous, while defendants’ witnesses say she talked after the fall and 
“insisted” on being taken home instead of to the hospital. 

Courts act with decided caution in admitting to bail persons held un- 
der process of law on charges of murder. State v. Kuchler, 129 Atl. 632; 
State v. Goldstein, 4o N. J. L., 71. On an application for bail the Court 
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does not sit to try the merits of the case or to enter into any nice inquiry 
as to the precise weight that ought to be allowed to the evidence for and 
against the prisoner. State v. Rockafellow, 6 N. J. L., 332 (343). The 
application is addressed to the discretion of the Court and depends upon 
the circumstances of each individual case. State v. Mairs, 1 N. J. L. 385 
(388) ; State v. Rockafellow (supra). 

Where the discretion of a Court is invoked frankness on the part of 
the applicant is expected. The defendant, Capawanna, makes no attempt 
at frankness; he interposes no explanation whatever and rests upon the 
testimony of the State’s witnesses. The affidavits presented in behalf of 
defendant La Morgese do not carry conviction to my mind of either frank- 
ness or truth. 

The applications are, therefore, denied. 





JARVIS, ADM’X, v. JOHNSON 


(Monmouth County Circuit Court, July 29, 1925) 
Death Act—Damages—Amendment of Complaint 
Case of Lottie Jarvis, Administratrix of the estate of Henry L. Jar- 
vis, deceased, plaintiff, against Brazil Johnson, defendant, Action at law. 
On motion to amend complaint. 
Mr. Charles E. Cook and Mr. Thomas Herbert Brown for the 
motion. 
Messrs. Edwards & Smith contra. 


JESS, J.: This suit was brought to recover damages for the death 
of the plaintiff’s intestate. The decedent, Henry L. Jarvis, came to his 
death as the result of an accident happening to the automobile of the de- 
fendant in which Jarvis was riding. The accident occurred on Febru- 
ary Ist, 1923. The summons in the suit was tested on June 12th, 1923. 
The complaint sets forth that the suit is brought by Lottie Jarvis, ‘“‘ad- 
ministratrix, etc., of the estate of Henry L. Jarvis, deceased.” The de- 
fendant, Brazil Johnson, filed an answer in which he gave notice that he 
would object at the trial that the complaint failed to set forth a cause of 
action. 

The cause came on for trial at the April term, whereupon, relying 
upon the notice given in his answer, defendant moved for a nonsuit on 
the ground that under the provisions of the Death Act (2 C. S., 1907), 
as supplemented by the Act of 1917 (P. L. 1917, 531), the action was 
maintainable only by an administrator or administratrix ad prosequendum. 

The fact is that the plaintiff is administratrix ad prosequendum of 
the deceased, letters having been granted to her in that capacity by the 
Surrogate of Monmouth county on June 12th, 1923. 

Plaintiff now seeks to meet the objection on which the motion to 
nonsuit is based by amending her complaint, so that it will explicitly ap- 
pear on the face thereof that she sues as administratrix ad prosequendum. 
Assuming that the character in which she sues must be set out in her 
complaint, the pleading is defective in that respect. The question is 
whether an amendment now is permissable under the circumstances of 
this case. I think it is. 

This is not a situation where the suit was brought by one not pos- 
sessing the requisite statutory qualification. The plaintiff is the adminis- 
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tratrix ad prosequendum. If she were not, she, of course, could not 
maintain this suit. Nor could she now acquire a status to proceed with 
the action for the reason that the two years‘ limitation within which such 
an action may be brought under the Death Act has expired. But her 
right to sue was acquired when she qualified as administratrix ad prose- 
quendum and her suit was commenced within statutory time. She did 
not lose the right to continue the suit because of her failure to set out 
with complete phraseological accuracy in her complaint the character in 
which she sued. The amendment which she seeks to make would not 
create and institute a new suit, with a new question and in a controversy 
between different parties. Neither will it in anywise prejudice the defend- 
ant in his defenses. The amendment will simply set forth the capacity 
in which the plaintiff sues in accordance with the fact as it existed at the 
time the suit was instituted, and which fact is stated, not inaccurately but 
merely inadequately, in the complaint as it stands. I can conceive of no 
case which would come more clearly than this within the contemplation 
of the liberal provisions of our Practice Act as to amendment of pleadings. 

I have not reached this conclusion without careful consideration of 
the cases cited by counsel in opposition to the motion. 

The complaint may be amended as herein indicated. 





FIRST NATIONAL BANK OF BELMAR v. CARPENTER 


(New Jersey Supreme Court, Monmouth County, July, 1925) 
Negotiable Instrument—Protest—Service of Same 
Case of First National Bank of Belmar, Plaintiff, against W. H. Car- 
penter, et. al. Action at Law. 
Mr. Arthur M. Birdsall for Plaintiff. 
Messrs. Osborne, Cornish & Scheck and Mr. Harry V. Osborne, 
admr. pendente lite. 


JESS, J.: This case was tried without a jury. The suit is on two 
promissory notes made by W. H. Carpenter and endorsed by James G. 
Barnett. One note is for $2,000, is dated Dec. 8th, 1922, and payable 
three months after date. The other note is for $3,500, and was payable 
three months after its date of Dec. 18th, 1922. Both notes were made 
payable at the First National Bank of Belmar, N. J. The notes were 
discounted by that bank and the proceeds credited to the account of 
Barnett, the endorser. 

Barnett died on Jan. 14th, 1923, and his wife qualified as his execu- 
trix Jan. 29th, 1923. The notes were duly presented at the bank for pay- 
ment at the date of their respectjve maturities. Payment was refused in 
each case because of lack of funds and each note was duly protested. No- 
tice of protest was mailed to the addresses of the maker and endorser. 

The administrator pendente lite of James G. Barnett denies liability 
of the estate of his decedent on the two notes for the reason that notice 
of their protest was not mailed to the personal representative of the en- 
dorser. He relies upon the provisions of Section 98 of our Negotiable 
Instrument Act (Comp. Stat., p. 3746). That Section reads as follows: 

“When any party is dead, and his death is known to the party giv- 
ing notice, the notice must be given to a personal representative, if there 
be one, and if, with reasonable diligence, he can be found; if there be no 
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personal representative, notice may be sent to the last residence or last 
place of business of deceased.” 

Notice of the protest of the notes in suit was not given to the per- 
sonal representative of the deceased endorser, Barnett. 

The notary, who was the Assistant Cashier of the Belmar bank, tes- 
tified that he did not know of the death of Barnett when he mailed the 
notices of protest; that he inquired of the Cashier of the bank and was 
informed by him that Barnett’s address was 63 Lincoln Park, Newark, 
N. J., and that he mailed the notices to that address. The Cashier tes- 
tified that he had read in a newspaper a report of the death of Barnett 
before the notices of the protest were mailed. That fact was not brought 
to the knowledge of the notary. 

Upon these facts, I find that in the giving of the notices of the pro- 
test there was a compliance with the requirements of Section 98, of the 
Negotiable Instruments Act. The reasonable diligence required by that 
Section is that upon the part of the notary giving the notice and upon 
that the holder of the note is entitled to rely. (Second National Bank of 
Hoboken v. Smih, 103 Atl. 862.) 

The plaintiff is entitled to judgment against both defendants for the 
amount of each note, together with interest and protest fees. 





ERESGE v. HAMPSHIRE 


(Camden County Circuit Court, July, 1925) 
Practice—Order of Pleading—Answer 
Case of William E. Eresge, Plaintiff, against Arthur W. Hampshire, 
Defendant. On motion to strike out part of answer. 
Messrs. Carr & Carroll for Plaintiff. 
Mr. Dean S. Renwick for Defendant. 


DONGES, J.: Notice was given by plaintiff of a motion to strike 
out part of the defendant’s answer. Plaintiff has replied joining issue on 
the defenses raised in the answer. In his reply plaintiff said: ‘Plaintiff 
expressly reserves the right to move, prior to the trial of the issue, to 
strike out the answer in so far as the same challenges the jurisdiction of 
this Court.” 

The motion must be denied. 

Rule 30 of the Supreme Court provides: “The order of pleadings 
shall be—(1) complaint; (2) motion addressed to the complaint; (3) 
answer; (4) motion addressed to the answer; (5) reply. Further plead- 
ings may be had, if necessary, until issue is joined. Unless otherwise 
ordered by the Court, pleadings must be filed and motions made in the 
order mentioned above.” 

The order mentioned above must be observed. Plaintiff cannot reply 
and reserve any right waived by filing such reply. He must elect to move 
to strike out or join issue, and having elected, stand by such election. 
Apfelbaum v. Pierce, 2 Misc. Rep., p. 1150; Klinghaupt v. Acquackanonk 
Water Co., 2 Id., p. 1188. 

The motion is denied, with costs. 
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DUGGAN v. LAFKAS ET. AL. 


(New Jersey Supreme Court, Mercer County, July, 1925) 
Ejectment—Lease—Payment of Taxes—Condition or Covenant 
Case of Frederick A. Duggan, Plaintiff, against James Lafkas, et. 
al., Defendants. Action of Ejectment. 
Mr. James J. McGoogan for Plaintiff. 
Messrs. Pomerehne, Laible & Kautz for Defendants. 


DONGES, J.: This case is before me on stipulated facts, to be de- 
cided without a jury. 

It is an action in ejectment, brought against Lafkas and three others 
as partners, and Pagos & Rogokas, Incorporated, for possession of a part 
of premises No. 13 East State street, Trenton, N. J. 

The partners were lessees of the premises in question under a lease 
with plaintiff, expiring October 18, 1924. On September Ist, 1920, they 
entered into an agreement with plaintiff to lease the premises for a term 
to commence on October 18, 1924, and to terminate October 12, 1928, at 
the yearly rent of $4,200, payable in instalments of $350 per month in 
advance. The lessees assigned this lease to the corporation defendant. 
The new lease provided (par. 3, p. 1): 

“It is agreed that before the party of the second part enter into pos- 
session of the premises under the terms of this lease, they shall pay all 
increases in taxes over the taxes levied upon the premises No. 13 East 
State street, Trenton, New Jersey, in the year 1920, and which are levied 
for the years 1921, 1922, 1923 and 1924, and that they will, during the 
continuance of this lease, semi-annually pay a similar increase over the 
taxes levied in the year 1920 upon the said premises to the party of the 
first part for taxes levied during the year 1925, 1926, 1927 and 1928.” 

It was provided (par. 7): 

“The said party of the second part covenants to pay to the said party 
of the first part the said rent as herein specified, and the said amounts 
representing increases in taxes, as herein specified.” 

It was further provided (par. 5) that— 

“If any rent shall be due and unpaid or if default shall be made in 
any of the covenants herein contained, then it shall be lawful for the 
party of the first part to re-enter the said premises and to remove all 
persons therefrom.” 

In the stipulated facts two points are raised by plaintiff as grounds 
for judgment. First, that the proportion of taxes for 1924 to be paid by 
the lessees were not paid or tendered before the date when the new 
term was to begin; and, second$ that assignment by the partner lessees 
to the corporation defendant was a breach of the covenant not to “sublet 
or underlet” the premises. There is no allegation in the complaint cover- 
ing the second point, and it is not argued in plaintiff’s brief, reliance being 
placed on the first point. 

From the agreed facts it appears that all excess of taxes for the years 
1920, 1921, 1922 and 1923 were paid by lessees, and that “on or about 
April 11, 1924, plaintiff sent to the defendant a bill for the first half of 
taxes for the year 1924, in excess of the 1920 levy, which the defendants 
paid to, and which plaintiff accepted; a receipt for which was given, a 
copy of which is as follows: 
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“Trenton, N. J., April 11, 1924. 
“*Presto Lunch Co. 
“*To Frederick A. Duggan, Dr. 


“*To increase in taxes for 1924 in excess of 1920...... $671.18 
ee Oe EE: Scenceuneeds cbeknavenbouneeeued 335-59 
GE: oko ccnctasebadsnseepadsdsbavescatia $335.59 


“ “Received payment, 
(Signed) “‘F. A. Duggan.’ 

“No further demand for the second half of said taxes was made by 
plaintiff prior to demand for possession at which time plaintiff refused 
to accept said second half of said taxes.” 

Plaintiff made demand on October 20, 1924, for possession, which 
was refused. 

“12. On October 31, 1924, defendant Pagos & Rogokas Co., Inc., 
tendered to the plaintiff in person $350.00 for November, 1924, rent, to- 
gether with $335.59 second half of excess taxes for the year 1924, both 
of which amounts tendered plaintiff refused to accept.” 

Rent for all of October was paid on October Ist. 

It is not necessary to decide whether the provision contained in the 
lease respecting taxes is a condition or a covenant. If it was a condition, 
it was a condition precedent to the creation of a new term, and, never 
having been performed, defendants never took under the lease. If, as I 
am inclined to believe, it was a covenant, as stated in paragraph 7 of the 
lease, there was a breach, which, under the re-entry clause, gave plaintiff 
a right to possession. 

Defendants insist that by accepting a part of the taxes for 1924 
plaintiff waived the requirement that it be paid in full before the new 
term began. I am unable to adopt this view. The language employed is 
clear and definite. There is an obligation imposed upon the lessee to make 
such payment. Lessee was apprised of the amount due. There is noth- 
ing in the agreed facts from which it appears that the plaintiff waived 
this provision. Certainly by accepting part in April it cannot be said 
that the lessee had a right to assume that payment of the balance within 
the prescribed time would not be required. 

I conclude that plaintiff is entitled to judgment. 





BOOTH v. U. S. FIDELITY AND GUARANTY CO. 


(N. J. Supreme Court, Camden County, July 11, 1925) 
Accident Insurance—Injuries and Incapacity to Work—Meaning of Contract Terms 
Case of William Booth, Plaintiff, against United States Fidelity and 
Guarantee Company, Defendants. Action on insurance policy. 
Messrs. Bleakly, Stockwell & Burling for Plaintiff. 
Messrs. Carr & Carroll for Defendant. 


DONGES, J.: Suit is brought to recover on a contract of insurance 
issued by defendant to plaintiff, assuring him certain payments in event 
of accidental bodily injuries, whether fatal or non-fatal. 

The facts are stipulated and are submitted for determination without 
a jury. 
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The question presented is whether, under the agreed facts, plaintiff 
is entitled to recover under the clause in the policy providing for full 
indemnity if the assured meet accidental injury which “shall inde- 
pendently and exclusively of all other causes, continuously and wholly 
disable and prevent the insured from the date of accident from perform- 
ing any and every kind of duty pertaining to his occupation,” or, under 
another provision for partial indemnity, if “such injury shall not wholly 
disable the insured, but, independently and exclusively of all other causes, 
shall, from the date of the accident (or immediately following total disa- 
bility), continuously disable and prevent him from performing one or 
more material daily duties pertaining to his occupation.” 

From the agreed facts it appears that on May 19, 1924, during the 
term of the policy, at Newport News Shipbuilding Company, at New- 
port News, Virginia, while in his employment as a ship surveyor and 
inspector, plaintiff accidentally fell and was struck upon the head and 
chin and was rendered insensible. Upon recovering his senses he had the 
apparent and superficial wounds and injuries dressed and went to his 
temporary residence in Newport News. He immediately complained of 
dizziness, headache, blurred vision, and that his eyes “had gone bad on 
him.” He “could not see well enough nor carry an association of ideas 
long enough to read a telegram from his employer,” was obliged to have 
it read to him and could not recall the answer made thereto. From the 
time of the accident his vision was impaired, he could read only one 
letter of a word at a time, and seemed unable to comprehend the whole 
word at once. He could not write with his usual facility. He suffered 
pains in the head. 

From May Igth to June 2oth, 1924, plaintiff went to his place of em- 
ployment and endeavored to perform his duties for a part of each day. 
He was unable to remain for the usual period of time, and was obliged 
to remain away entirely for one day in each week. The quality of his 
work fell off from the date of the injury and grew progressively worse. 
He failed to note defects in the work under his supervision and others 
made reports thereon. 

On June 20th, 1924, plaintiff became very ill. He was only semi- 
conscious. He lost the use of his voice and of his right arm and right 
leg; and on June 23rd he suffered a complete paralysis of the right 
side; and on June 30th was operated on for decompression of the brain. 

It is agreed that plaintiff had a typical right hemiplegia, accompanied 
by aphasia, caused by a lesion in the left internal capsule of the brain; 
that the affected vision, loss of memory and lack of co6drdination, as 
evidenced in plaintiff's handwrigng, are symptoms of brain disorder; 
that his condition was due to hemorrhage or thrombosis; that plaintiff’s 
condition is known as “spate” or late apoplexy, and is caused by a con- 
cussion of the brain, the result of a fall or a blow; and that his total 
breakdown and total incapacity are a direct result of the accident and 
prevent him from performing any and every kind of duty pertaining to 
his occupation. 

Defendant insists plaintiff was not wholly disabled and prevented 
from performing any and every kind of duty from the date of the acci- 
dent, because he went to his place of employment and apparently per- 
formed some of the duties of his occupation, and that he was not wholly 
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disabled and prevented from performing them until June 20th, when he 
became paralyzed and was unable to get about at all. 

A fair and reasonable construction of the contract does not support 
this conclusion. If the contract clearly said this, a Court would be bound 
by the terms of the contract, unless such construction would bring about 
an unreasonable or absurd result, or would defeat the manifest intention 
of the parties and the object and purpose of entering into the contract. 

In view of the nature of the contract and the object sought, it is a 
fair and reasonable construction to hold that, where the injury is such 
that the results continue from the date of accident and wholly incapaci- 
tate the assured within such time as is required for the processes of nature 
to bring about such total disability, there is a continuous and total disa- 
bility from the date of the accident. It is admitted in this case that the 
condition which resulted in paralysis on June 20th was present imme- 
diately following the accident. To say that it did not wholly disable and 
prevent the insured from the date of the accident from performing his 
duties, because he endeavored to perform them, is to put a strained and 
unfair interpretation upon the term used and to do violence to the obvious 
purposes of the contracts. The fact that Booth tried to work is not to be 
taken as conclusive evidence of his ability to do so. On the contrary, 
the agreed facts leave no doubt that from the time of injury he was in a 
serious condition, and that prudence required that he refrain from all 
effort until he was cured. In the observation of all there have been in- 
stances where men have stuck to their posts long after ability was gone, 
and there are historic instances of dying men persisting in performing 
duty. Plaintiff should not be penalized for honest efforts to keep going 
when nature demanded that he desist. 

Nor does the use of the word “prevent”? mean that there shall be a 
physical absence from the place of employment. I take the word in this 
connection to mean that plaintiff must be unfitted for his usual duties, 
and be hindered and impeded by his injury in performing them. 

It follows from the above that plaintiff was continuously and wholly 
disabled and prevented from the date of the accident from performing 
any and every kind of duty pertaining to his occupation. 

These views are supported by numerous cases, among which are 
Rathbun v. Globe Indemnity Co., 184 N. W. 903; Metropolitan Casualty 
Insurance Company v. Cato, 74 Southern 114; Wall v. Casualty Com- 
pany, 86 S. W. 491; North American Accident Insurance Co. v. Miller, 
193 S. W. 750; Erickson v. Order Co., 176 Pacifle 989; Martin v. Trav- 
elers’ Insurance Company, 247 S. W. 1024. 

If there were any doubt of the soundness of the conclusion above 
stated on the broad question of the fair and reasonable meaning of the 
contract as to when insured is wholly disabled and prevented from per- 
forming his duties, our Court of last resort settled what is meant by the 
words “any and every kind of duty pertaining to his occupation.” In the 
case of Gross v. Commercial Casualty Insurance Company, 90 Law 590, 
almost identical words were involved, and it was held that to be totally 
disabled and prevented from performing any and every kind of work it 
was not necessary that insured be so disabled as to prevent him from 
doing anything whatsoever pertaining to his occupation or to any part 
of his business, but that he must be so disabled as to prevent him from 
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doing any and every kind of business pertaining to his occupation, and 
that there was a difference between being able to perform any part and 
any and every kind of business. 

The facts in this case clearly show that if Booth was able to per- 
form any part of his duties after the injury he was wholly disabled and 
prevented from performing any and every kind of duty pertaining to his 
occupation. The fact that he could not see well and lacked mental co- 
Ordination made it impossible for him to perform his duty as an inspector 
of technical work. 

I conclude, therefore, that plaintiff is entitled to recover full com- 
pensation under the terms of his contract of insurance. 

Under the stipulation judgment “should be entered at the rate of 
$25.00 per week, from June 2oth, 1924, to the date of adjudication of the 
cause.” 





IN RE EZEKIEL LODGE HOLDING CO., ET. AL. 





(State Board of Taxes and Assessment, Mar. 31, 1925) 
Taxation—Lodge Not Organized Under State Law 
In the matter of the appeal of the City of Newark from the action 
of the Essex County Board of Taxation in cancelling the assessment on 
property of Ezekiel Lodge Holding Company and Ezekiel Lodge No. go, 
Independent Order of B’nai Brith, situate in the City of Newark. 
Mr. Jerome T. Congleton and Mr. Joseph G. Wolber for Petitioner. 
Mr. Samuel Roessler for Respondents. 


THE BOARD: An appeal was filed with the Essex County Board 
of Taxation so that a property assessed October 1, 1923, and known as 
179-183 Clinton avenue, in the City of Newark, might be relieved from 
taxation pursuant to Chapter 276, Laws of 1922. It does not appear 
whether the appeal was urged before the County Board by Ezekiel Lodge 
No. go, I. O. B. B., or by Ezekiel Lodge Holding Company, or by both, 
but this is unimportant, as both are parties here by consent. The County 
Board cancelled the assessment on the ground that Ezekiel Lodge was 
organized for charitable purposes and the building was used in the work 
of the Lodge. 

We are asked by the taxing district to set aside the action of the 
County Board and restore the assessment. The equitable ownership of 
the property is in Ezekiel Lodge, while the legal title is held by the Hold- 
ing Company. The equitable interest of the Lodge was declared to the 
assessor before October 1, 1923. 

Whether the Lodge is within ail other provisions of the statute re- 
specting the right of exemption we are not called upon to decide, as the 
Lodge is not organized under the laws of New Jersey “and authorized 
to carry out the purposes on account of which such exemption is claimed.” 

The Holding Company has no footing at all upon which to base a 
claim for exemption. It is organized under the General Business Cor- 
poration Act of this State (An Act Concerning Corporations, Revision of 
1896), and is authorized to hold land in Newark and to erect and main- 
tain a building thereon to be used as a home for Ezekiel Lodge. Its ac- 
tivities are confined to holding title to a piece of real estate in the City 
of Newark. 
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The Holding Company is not “organized exclusively for the moral 
and mental improvement of men, women, or children, or for religious, 
charitable or hospital purposes.” 

The Lodge is certainly engaged in charitable work. The building 
must be “actually and exclusively used in the work of associations and 
corporations organized” as above in order to grant the exemption. 

While the Holding Company is a New Jersey corporation, it is not 
“authorized to carry out the purposes on account of which such exemption 
is claimed.” 

The action of the Essex County Board of Taxation is reversed and 
the assessment restored. 





IN RE CARTERET ACADEMY 


(State Board of Taxes and Assessment, June 23, 1925) 
Taxation—Academy—Prior Court Decision 
In the matter of the application of Carteret Academy, Incorporated, 
for the reduction of the tax assessment for the years 1923 and 1924 on 
property situated in the City of Orange. 
Messrs. Osborne, Cornish & Scheck for Petitioner. 
Mr. William A. Calhoun for Respondent. 


THE BOARD: Appeals have been filed with the Board requesting 
that assessments levied against the real and personal property of the 
Academy as of October 1, 1922, and October 1, 1923, be cancelled pur- 
suant to Chapter 276 of the Laws of 1922. A previous assessment against 
the same property was sustained by the Courts. Carteret Academy v. 
State Board, 120 Atl. 736. 

No change had taken place in the status of the Academy between the 
previous assessment and that of October 1, 1922, and there is no reason 
why the assessment of this last-mentioned date should be disturbed. 

A doubt has arisen over the assessment made October 1, 1923. On 
June 29, 1923, the Charter of the Academy was changed, evidently to 
meet the objection that the Academy did not appear to be fundamentally 
philanthropic or charitable in its purpose. We do not think that condi- 
tions in and about the operation of the Academy have been materially 
changed and, in view of the finding of the Court of Errors and Appeals 
in the previous case, we conclude the doubt must be resolved against the 
appellant. 

The action of the Essex County Board of Taxation is affirmed. 





IN RE ANNACONE 


(Board of Public Utility Commissioners, June 4, 1925) 
Gas Company—Extension of Main for Proposed Customer 
In the Matter of the Application of Victor Annacone, Town of Do- 
ver, for extension of main by Jersey Northern Gas and Electric Com- 
pany. 
Mr. Victor Annacone for himself. 
Mr. Seth Ely for the Company. 


THE BOARD: On June 19th, 1924, an informal complaint was re- 
ceived from Mr. Annacone, stating that he is the owner of two dwellings on 
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the south side of East Clinton street, which are located about one hundred 
and eighty feet from the end of the Company’s main on North Sussex 
street, and that the Company has refused to extend its main and supply 
his premises with gas. 

An investigation was made of this complaint by the Board’s Inspector 
and, in a report to the Board dated July Ist, 1924, it was shown that an 
extension of five hundred feet would supply twelve houses with gas, the 
estimated annual revenue from which was sufficient to warrant the con- 
struction of the extension without deposit or guarantee on the part of the 
applicants. Copies of this report were sent to Mr. Annacone and to 
the Company. Under date of July 9th, 1924, the Company acknowledged 
receipt of the report and stated that it was not financially able to make 
the extension. The Company offered, however, to make the extension 
if Mr. Annacone would pay the cost of installing the main, the money to 
be refunded to him at the rate of twenty-five per cent. (25%) of the 
revenue actually received from the extension. Mr. Annacone did not 
care to enter into this arrangement and the matter was set down for 
hearing by the Board. 

A hearing was held at Newark on May 12th, and testimony taken 
shows that, in order to furnish service to the premises of Mr. Annacone, 
it will be necessary to install a main on East Clinton street connecting 
with the present main on East Blackwood street and extending eastward 
for a distance of two hundred and fifty feet. 

It developed, at the hearing, that Mr. Annacone is the only appli- 
cant for gas service on this street, the owners of the houses referred 
to in Inspector’s report not having made formal application to the Com- 
pany for service. 

The estimated cost of furnishing service to Mr. Annacone’s two- 
family house is three hundred and fifty dollars, and the estimated annual 
revenue from the two customers eighty dollars. This revenue is not 
sufficient to justify the Board in ordering the Company to make the 
extension without deposit or guarantee. Under Plan “A” of the Rules 
approved by the Board, the complainant would be required to pay a 
deposit of one hundred and ninety dollars. An order will issue requir- 
ing the extension to be made and service furnished to the premises of 
the complainant upon payment of the deposit of one hundred and 
ninety dollars as prescribed under Plan “A” of the Board’s Rules. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


Hillside Twp. v. Public Service Railway Co.—Application for modi- 
fication of fare zones on the Kearny and Union lines in the Township 
of Hillside, Union County. The purpose was to establish “an overlap 
involving a distance of about a mile and a quarter in the Township of 
Hillside between King street and Gruman street, Hillside. The purpose 
of the overlap would be to permit a person living between said points to 
ride through to Newark for 5 cents or to ride to Elizabeth for 5 cents.” 
The Board: “The establishment of an overlap in the Township of Hill- 
side would discriminate in favor of this particular municipality. It would 
be unjust to change the zone in favor of this municipality without extend- 
ing the same privilege to all municipalities. While the present municipal 
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zoning system may require modification in the future, the Board is of 
the opinion that such modification should not be made in this case at this 
time. The present application is therefore denied.” Decision June 18, 
1925. Mr. Donald H. McLean for Township of Hillside. Mr. George 
H. Blake for Public Service Railway Co. 


Cohen, etc., v. Passaic Consolidated Water Co—The latter named 
Company had for some time supplied service for a sprinkler system in a 
factory building at 47 Godwin street, Paterson. Mr. Schell recently pur- 
chased the building and, on his behalf, Mr. N. Metz Cohen made com- 
plaint that the water service had been discontinued because a former 
owner had failed to pay a bill, and refused to reéstablish it for Mr. Schell. 
The Board held to the same principle heretofore laid down, that “a Utility 
Company may not deny service to an applicant by reason of the fact that 
a former owner has failed to pay his bill for water service to the premises 
in question. For the claim for unpaid bills the Company has its proper 
remedy at law. But, when establishing service for a new owner, a Com- 
pany has the right to require assurance that bills will be paid promptly 
in accordance with the Company’s rules.” There was, therefore, required 
a deposit of $20 to insure prompt payment, and the tender of an advance 
quarterly payment, whereupon an order would issue requiring the estab- 
lishment of the service forthwith. Decision June 23, 1925. Mr. M. Metz 
Cohen for Complainant. Mr. A. W. Cuddeback for Respondent. 


In re Public Service Railway Co.—Application for permission to 
suspend service on the Haledon line in Paterson between Beckwith ave- 
nue and Market street, the City having agreed that bus service be sub- 
stituted for trolley service. Approved, but as counterpart of decision 
of even date to operate four auto buses on same route. Decision June 25, 
1925. Mr. George H. Blake for Petitioner. 


In re Public Service Railway Co.—Application similar to foregoing 
for permission to suspend service on the Governor street line between 
Grand street and Baum’s Park, Paterson, an agreement having been 
made with the City for substituting bus service. Approved, but as counter- 
part of decision to operate four buses over same route. Decision June 
25, 1925. Mr. George H. Blake for Petitioner. 


In re New Jersey Inter-Urban Co.—Application for permission to 
discontinue service on Sitgreaves, Thomas, Center and Roseberry streets, 
and along State Highway Route No. 12 to Port Colden, because of the 
financial condition of the Company. Service was discontinued Jan. 27, 
1925, and a new Company formed called the New Jersey Inter-Urban 
Coach Co., thus substituting auto bus for trolley service. Approved. 
Decision May 5, 1925. Mr. Sylvester Smith, Jr., for the Company. 


In re Brown’s Mills Water Co.—This matter came before the Board 
on the complaint of the Brown’s Mills-in-the-Pines Business Association 
and consumers of water at Brown’s Mills and vicinity alleging that the 
water supplied by Hubert Noteboom (an. individual! who owns and 
operates a water plant and equipment for public use under the name of 
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“Brown’s Mills Water Company”), at times contained oil and that the 
pressure of water was not sufficient to afford safe, adequate and proper 
service and that he did not keep and maintain his property and equip- 
ment in such condition as to enable him to furnish such service. The 
Board sustained the complaint and ordered that Mr. Noteboom should 
install a new storage tank of such dimensions above the outlet pipe of 
said tank, as will enable it to maintain a normal storage of approximately 
twenty thousand gallons when the tank is nearly full. Decision May 7, 


1925. 


In re Enterprise Gas Co.—Application for increase of rates, the 
Company having installed a new gas generating set, etc., and rates not 
affording a fair return. On a review of the facts, increase granted ac- 
cording to a schedule prepared by the Board. Decision June 25, 1925. 
Dr. Myrtile Frank for the Company. 


Borough of Branchville v. Sussex Telephone Co.—Complaint as to 
toll charges, from inequality. Service between Newton and Branchville 
had been free, and as a result the line was kept so busy it interfered with 
outside calls. The Company proposed to make a toll charge in that case 
and the Board agreed to its proposal. Decision June 30, 1925. Mr. Boyd 
S. Ely for the Borough of Branchville and Mr. C. W. Arts and Mr. W. 
A. Dolan for the Company. 


Driver v. Laurel Springs Water Supply Co.—Complaint by Gardner 
S. Driver to effect that the Company would not extend its main and fur- 
nish water to a house being erected without deposit required under Plan 
A of the Board’s Rules for Extensions. The Company also insisted 
complainant must secure and pay for county and borough permits. The 
Board held that, as the deposit was made and the Company should secure 
the permits, the Company must make the extension forthwith. Decision 
July 7, 1925. Mr. Gardner S. Driver in person. Mr. W. B. Wolcott for 
Respondent. 


wain v. Laurel Springs Water Co.—Various persons desired ex- 
tension of main. The Board found this reasonable and required the ex- 
tension. Decision July 7, 1925. Mr. C. G. Swain for himself. Mr. W. 
B. Wolcott for Respondent. 


In re Camden & Burlington County Railway Co.—Application for 
authority to abandon its Burlington Branch, made both to Interstate Com- 
merce Commission and the Board. Branch extends from East Burling- 
ton to Mt. Holly, 7.6 miles; now ope¥ated by the Pennsylvania R. R. Co. 
No objections were made, and the Board authorized the abandonment 
Decision July 14, 1925. Mr. H. Z. Maxwell for Petitioner. 


In re Pennsylvania R. R. Co.—Petition to substitute flashing light 
signals for flagman at Bridge St. crossing on the Belvidere Delaware Di- 
vision in the Borough of Stockton. The Board: “While the volume of 
traffic over the crossing is light, the views at the crossing approaches 
can be considered only fair, and it would appear that protection by flag- 
men should be provided during a portion of the day as the crossing 1s 
used by school children. Under existing conditions, the Board will ap- 
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prove the removal of one flagman, provided protection will be afforded by 
flashlight signals at both approaches, with automatic bell, and that a 
flagman be on duty at the crossing from 8.00 A. M. to 4.00 P. M.” De- 
cision July 14, 1925. Mr. William N. Cooper, for the Pennsylvania 
Railroad. Mr. George H. Large, for the Borough of Stockton. 


In re Community Power & Light Co.—Application for approval of 
issuance of $5,000 par value common stock and $30,000 par value pre- 
ferred stock. The Company proposed to furnish light and power in the 
townships of Clinton, Franklin, Raritan, Delaware and Kingwood, in 
Hunterdon county, and expend $90,000 in its undertaking. Upon a 
lengthy review the Board said in part: 

“It appears that if the proposed line is built the petitioner must seek 
its customers largely in the same territory that is now being supplic’ vy 
the New Jersey Power & Light Company. Experience has show. that 
competition among utilities is not for the best interests of the public. It 
is usually short-lived and results either in the failure of both utilities or 
in their merger. If a lower price results it is merely temporary. (See 
In the Matter of the Application of the Atlantic Highlands Gas Company 
for the Approval of an Ordinance Passed by the Township Committee 
of the Township of Shrewsbury, Board’s Reports, Vol. I, p. 7.) The 
territory covered by the proposed operation of the petitioner is largely 
agricultural, the customers expected to be supplied are widely separated, 
thereby adding to the expense of operation per customer, and it is doubt- 
ful whether the applicant will ever obtain sufficient business to sustain the 
operation.” Approval of the proposition was denied. Decision July 14, 
1925. Mr. R.S. Hudspeth for Petitioner. Mr. Hedley V. Cooks for New 
Jersey Power and Light Company. 


McClelland & Stork et. al. v. Mountain View Water Co—Com- 
plaint as to water service ; refusal to make connections with house. Board’s 
order of May 28, 1917, not carried out. Immediate installation ordered. 
Decision July 21, 1925. Mr. George Stork and others for the Complain- 
ants. Mr. J. J. Riley and Mr. J. J. McMahon for the Mountain View 
Water Company. 


In re Town of Irvington—Petition for protection at Chancellor 
avenue crossing on the Irvington Branch of the Lehigh Valley R. R. Co. 
The Company expressed a willingness to install and maintain there a 
modern improved automatic flashing signal, so designed and operated as 
to protect highway traffic when trains approach the crossing. The Town 
of Irvington considered the flashing lights insufficient protection for the 
crossing. The Board determined “that reasonable provision for the pro- 
tection of the travelling public at the Chancellor avenue crossing requires 
that flashing light signals should be installed ; that southbound movements 
come to a full stop before reaching the northerly highway line ; that a mem- 
ber of the crew be stationed in the highway before southbound move- 
ments proceed over the crossing; that when cars are moved on siding 
tracks immediately south of the crossing and flashing signals are operat- 
ing, a flagman should be stationed on the crossing during this time; that 
a stop sign for southbound movements be located immediately north of 
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the northerly highway line; that all movements northbound that can con- 
veniently be stopped should stop at the crossing before proceeding over ; 
also that 300-foot standard approach signs should be located east and west 
of the crossing.” Decision July 30, 1925. Mr. Charles H. Stewart, for 
the Petitioner. Mr. E. H. Burgess, for the Railroad Company. 





MISCELLANY 





GOVERNOR’S APPOINTMENTS 


At a special session of the New 
Jersey Senate, on Sept. 8th, called 
by the Governor to receive appoint- 
ments, ten nominations were sent 
in, viz. : 

Commissioner of Education— 
Prof. John H. Logan, of New 
Brunswick, to succeed John En- 
right, resigned. 

State Purhasing Agent—Corbett 
McCarthy, of Newark, to succeed 
Edward E. Grosscup, resigned. 

Judge of Court of Errors and 
Appeals—Walter L. Hetfield, of 
Plainfield, to succeed Judge Wil- 
liam Clark, resigned. 

Member State Board of Educa- 
tion—Walter T. Marvin, of New 
Brunswick, in place of Prof. Lo- 
gan, who was about to retire to 
become Commissioner of Educa- 
tion. 

Member State Board of Control 
of Institutions and Agencies—Wil- 
liam C. Cannon, of Montclair, to 
succeed Dr. Charles W. Browne, 
resigned. 

Prosecutor of Pleas, Morris 
County—Albert H. Holland, of 
Morristown, to succeed himself as 
an ad interim for a full term. 

Prosecutor of the Pleas of Salem 
County—F. Newlin Acton. 

Others were minor appointments. 

Some of the appointment were 
confirmed, but not those of Mr. 
McCarthy, Prof. Marvin, or Mr. 
Acton, various reasons for non-ac- 


tion being given, not, however, con- 
cerning personal character. 





THE NEW ERRORS’ COURT JUDGE 


Judge Walter L. Hetfield, of 
Plainfield, appointed Judge of the 
New Jersey Court of Errors and 
Appeals to succeed Judge Clark, 
who went upon the Federal Bench, 
was born in Plainfield, July 21, 
1856. He studied law with his 
father, Walter L. Hetfield, Sr., and 
was admitted as attorney at the No- 
vember Term, 1900, and became 
counselor at the same Term in 1906. 
Subsequently he became a member 
of the firm of Reed, Hetfield & 
Crane. 

On March 11, 1918, having pre- 
viously served as an assistant to 
C. Addison Swift, Union County 
Prosecutor, he became Prosecutor, 
succeeding Alfred Stein. He held 
this office for five years, handling 
a number of difficult criminal cases. 
At the expiration of his term he 
again took up the practice of law 
and practiced alone. 

He is a member of the Board of 

«Governors of Muhlenberg Hospital, 
counsel for North Plainfield Bor- 
ough and Township and also Scotch 
Plains, the State Trust Com- 
pany, the First National Bank, etc. 
For several years he has been active 
in politics as a Republican. He is a 
Mason and member of Plainfield 
Lodge of Elks; is married and has 
children. 
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HURRYING UP MOTION DAYS 





Vice-Chancellors Backes, Church 
and Berry promulgated a scheme on 
Sept. 21 and put it into effect the 
next day for expediting business on 
motion days, which for some time 
has been of such great volume as to 
be beyond the power of a single 
Vice-Chancellor to handle. 

Heretofore the Chancery calendar 
designated one Vice-Chancellor to 
hear all motions that might be 
moved on any one motion day, 
Tuesday being designated for the 
hearing of motions in Newark 
throughout the year, except in Au- 
gust. 

Under the new scheme the Vice- 
Chancellor regularly designated in 
the calendar for hearing motions will 
hear only contested motions, leaving 
all uncontested motions to be heard 
by another Vice-Chancellor, to be 
named by the Vice-Chancellor 
whose motion day it is. Uncon- 
tested motions, however, will be 
heard only from 10 to 11 o’clock. 





MR. LINDABURY’S WILL 





The will of the late Mr. Richard 
V. Lindabury was probated the last 
week in July by the Fidelity Union 
Trust Company, which was named 
in his will as executor and trustee. 
The document was admitted to pro- 
bate by Vice-Chancellor Backes, 
sitting as Vice-Ordinary in the Pre- 
rogative Court. The value of the 
estate has not been made public, but 
it is estimated to be over one million 
dollars. 

The will contained only four be- 
quests other than those to members 
of the family. The secretary of Mr. 
Lindabury, H. Richard Woebse; 
the rector and parish of St. Ber- 
nards and the Bernards Library are 
each to receive $10,000, and the 
books, furniture and all other as- 


sets of the law firm of Lindabury, 
Depue & Faulks, with the exception 
of cash in hand and accounts re- 
ceivable at the time of his death, are 
to go to the firm. 

To Mrs. Lindabury is given the 
Lindabury homestead and _ other 
Bernardsville properties and the 
furnishings, farm appliances, auto- 
mobiles, etc., and $100,000. To Mrs. 
Margaret L. Hull, a daughter; 
Richard V. Lindabury, Jr., a son, 
and Lucy L. Berry, a stepdaughter, 
is given $50,000 each. The Fidelity 
Union Trust Company is directed to 
create a trust fund of $40,000, the 
interest on each $10,000 of which is 
to be paid to Frank, Isaac and 
George Lindabury, brothers of the 
testator, and to Mrs. Thankful 
Lindabury, his sister-in-law, with 
provision that the principal shall go 
to their children at their death. 

It is also provided that the resi- 
due of the estate shall go to Mrs. 
Lindabury and the children, the 
former to receive one-half and each 
of the children one-sixth. It is par- 
ticularly set forth that the bene- 
ficiaries under the will shall im- 
mediately begin to receive five per 
cent. interest on the portions they 
are to receive, pending legal settle- 
ment of the estate, all of the realty 
of which except that given to Mrs. 
Lindabury is to be sold. 





SOME STATE NOTES 





Former Prosecutor James Bo- 
litho, of Morris county, was con- 
victed on Sept. 18 on five of seven 
counts in an indictment charging 
him with malfeasance. 

Mr. James M. Dunn, of Pater- 
son, son of the well-known attor- 
ney, Michael Dunn, was appointed 
Assistant Prosecutor of the Pleas 
of Passaic county on Sept. 15th, 
succeeding Mr. Bernard L. Staf- 
ford, resigned. 
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Judge Daniel T. O’Regan of the 
Court of Common Pleas of Hudson 
county has received the honorary 
degree of LL.D. from Fordham 
University. 

Messrs. Leavitt & Ulbrich, of Eliz- 
abeth, have removed their law of- 


fices to the Central Home Trust 
Bldg., 280 North Broad St. 

Messrs. Heine, Bradley & Laird, 
of Newark, have removed their law 
offices to 17 Washington St. 


Mr. John F. Stickle, of Rocka- 
way, 89 years of age, died Sept. ro. 
He was admitted to the New Jer- 
sey Bar at the February Term, 1863 
and became counselor three years 
later. He was thus the oldest mem- 
ber of the Morris County Bar. 


The death was announced on 
Sept. 25 of Mrs. Mary Z., wife of 
Mr. William F. Gaston, of the Pas- 
saic Bar. She married Mr. Gas- 
ton in 1876. 

On Sept. 22, Mr. Addison H. 
Hazeltine, a former resident of 
Glen Ridge, N. J., admitted to prac- 
tice in this State in 1880, but who 
has resided in Miami, Florida, for 
some years, died in Biltmore, N. 
J., and was buried at Morristown. 





BOOK NOTICES 





Reports oF Pusiic Utitity Com- 
MISSIONERS. Vol. XI, Mar. 19, 
1823, to Dec. 31, 1924. Pub. by 
the Board, 1925. 


A large work of 790 pages, with 
an index giving a brief synopsis of 
each decision. A necessary volume 
for every attorney concerned in 
matters before the Commission. 


A SELECTION oF CASES ON EVI- 
DENCE AT THE COMMON Law. By 
James Bradley Thayer, LL.D., 
late Weld Professor of Law in 


Harvard University. Pp. 1033. 
Cambridge: Harvard University 
Press. 


A handsomely printed book giv- 
ing cases on a multitude of subjects 
as appears by the index. The Re- 
ports in which the cases appear are 
stated, many, of course, being Eng- 
lish, and often the judicial deter- 
mination is given in full. Recom- 
mended to all attorneys. 


James F. MIntTurRN, JUSTICE OF 
THE SUPREME Court oF NEw 
Jersey. Brief Account of his 
Legal and Literary Activities, 
Etc. Privately Printed by Ad- 
miring Friends. Pp. 74, 1925. 
This work has not been sent to 

us for review or notice: in fact is 
so privately circulated that we re- 
quested one of the “Friends” to 
send us a copy. It is an extraor- 
dinary work in divers particulars 
and must be greatly valued by such 
of the Justice’s friends as are for- 
tunate enough to possess it.. Every 
lawyer knows the strong points in 
the character and decisions of Jus- 
tice Minturn, not to speak of the 
vein of humor in many of the 
opinions. The sketch of his career 
from boyhood up to the present and 
the quotations from opinions give 
a fine insight into the Judge’s abili- 
ties and temperament. There is ap- 
pended various of his poetical writ- 
ings, most of them bright, some of 
them sad, but all characteristic of 
the man. It is well that good things 
are spoken of a Judge in his life- 
time; so often they remain to be 
said when his work is done and he 
passes off earth’s stage. The Com- 
mittees of the Passaic County Bar 
and laymen of the Hudson and Sus- 
sex Bars which are responsible for 
this brochure have done their task 
well. 
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OBITUARIES 





Ex-ATTORNEY-GENERAL McCrAN 


Hon. Thomas L. McCran, law- 
yer of Paterson, and former At- 
torney-General of this State, died 
suddenly on September 19th of 
acute indigestion and heart trouble 
at his residence, 305 East 37th 
street, Paterson. He was in Tren- 
ton the day previous, but com- 
plained of pains when he reached 
home. Early on the 19th his wife 
sent for a physician, but he had 
died before the doctor arrived. 


Mr. McCran was born in New- 
ark, N. J., Dec. 2, 1875, being the 
son of Thomas and Mary (Dunni- 
gan) McCran. He was educated 
in the public schools of Newark 
and Paterson, and was graduated 
with the degree of Bachelor of Sci- 
ence from Seton Hall, in Orange, 
in 1896, and read law in the office 
of Hon. William B. Gourley in Pat- 
erson. He was admitted to the Bar 
of New Jersey at the September 
Term, 1899 and became counselor 
at the March Term, 1911. He con- 
tinued in Mr. Gourley’s office until 
1907, when he was elected City At- 
torney of Paterson. He served from 
I910 to 1912 in the Assembly, part 
of the time being leader of the Re- 
publican minority. He was Speak- 
er of the Lower House in 1912. 

In 1916 Mr. McCran was elect- 
ed to the Senate from Passaic 
County. His brilliant forensic abil- 
ity made his rise rapid and in 1917 
he became majority leader of the 
Senate, and in 1918 he presided 
over the Upper House. For a pe- 
riod he was Acting Governor in the 
absence of the Governor. 

On Jan. 14, 1919, he began his 
term of Attorney-General, which 
lasted five years. On the comple- 
tion of his term he aspired to the 
Governorship and in the recent pri- 


maries met his first political defeat 
at the hands of Senator Whitney. 

Mr. McCran in 1924 formed a 
law partnership with Lawyer Pom- 
fret, with offices in the Paterson 
Savings Institution building. In 
law, in public office, in religion, in 
society, in business and, in fact, in 
everything he undertook, he dis- 
tinguished himself and was one of 
the most popular men in Paterson. 
In addition to his law practice, Mr. 
McCran was President of the 
Franklin Trust Company. He was 
a member of St. Joseph’s Holy 
Name Society; Paterson Lodge, 
No. 60, B. P. O. E.; Paterson 
Council, No. 240, Knights of Co- 
lumbus; the Hamilton Club; 
St. Joseph’s R. C. Church; 
Passaic County Bar Association; 
North Jersey Country Club; Elm- 
wood Country Club; Newark Ath- 
letic Club; Friendly Sons of St. 
Patrick; Clan-Na-Gael, and other 
organizations. 

He was married in Passaic on 
June 27, 1916, to Miss Frances C. 
Martin, daughter of Adolphus and 
Abby (Dauenhauer) Martin, by 
whom, together with their seven- 
year-old daughter, Frances Abby, 
and one sister, Miss Mary McCran, 
of Paterson, he is survived. 

At his funeral prominent mem- 
bers of the Judiciary and Bar of 
the State, also of the State Senate, 
attended, telegrams and letters from 
scores of prominent men having 
previously been sent to the family 
and the press, indicating their per- 


.sonal regard for the deceased and 


commenting upon his character as 
one of integrity and great useful- 
ness. 


Mr. H. Brewster WILLIS 
Mr. H. Brewster Willis, member 
of the Bar of this State but not ac- 
tive as such for many years, died 
of heart failure at his home, 185 
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Livingston Ave., New Brunswick, 
on August 26th. 

Mr. Willis was born at Albany, 
N. Y., May 31, 1850. He was des- 
cended from an old English fam- 
ily, his grandfather having been a 
merchant of the Corn Exchange of 
London. When a small boy the 
family moved to Monmouth county, 
where the father served as a min- 
ister until 1868 when he was ap- 
pointed superintendent of schools. 

Educated in the public schools 
of Monmouth county, Mr. Willis 
was graduated from Trenton State 
Normal School in 1881. He was 
admitted to the New Jersey Bar as 
an attorney at the June Term, 1881, 
and was counselor three years later. 
He practiced law until 1913, for ten 
years having served as counselor 
to the Middlesex Board of Free- 
holders as well as fulfilling duties 
as Superintendent of Schools. 
Adoption of a rule by the State 
Board of Education, in 1913, that 
all county superintendents should 
give their undivided attention to 
the schools, occasioned Mr. Willis’ 
retirement from the practice of law, 
although he did so at an appreciable 
financial sacrifice. The schools were 
his first love. 

Mr. Willis had the distinction of 
being the first educational head to 
fly the American flag from every 
school house within his jurisdiction. 
In 1897 when he attempted to carry 
out the plan he found the school 
funds would not permit the pur- 
chase of flags. By collections, eg- 
tertainments and the like, he raised 
$3,000 and purchased flags for 


every school in the county. In 1900 
by an Act of the Legislature, pre- 
pared by Mr. Willis, all Boards of 
Education were compelled to dis- 
play the flag on or near all school 
houses on school days. 


Among organizations to Mr. Wil- 
lis’ credit are the Middlesex Coun- 
ty Pedagogical Library Association, 
in 1895; Middlesex County School 
Board Association, 1896; Super- 
vising Principals’ Association, 
1902; County Medical Inspectors’ 
Association, 1909, and the Middle- 
sex County Vocational School 
Board, 1914. In 1917 Rutgers Col- 
lege, of which he was a member of 
the Summer School faculty, con- 
ferred the degree of Master of Arts 
in recognition of his then thirty 
years’ service as head of the public 
instruction department of the 
county. 

Mr. Willis held membership in 
the following organizations: Na- 
tional Education Association of 
which he was a director and a Vice- 
President; State Teachers’ Associ- 
ation, of which he served as Presi- 
dent; New Jersey Council of Ed- 
ucation; New York Schoolmasters’ 
Association, and the New Bruns- 
wick Country Club. 

Mr. Willis was married June 12, 
1889, at Milltown, to Rosa Linda 
Evans, daughter of John and May 
A. Evans, who survives him. His 
brother, W. Spader Willis, is prin- 
cipal of the Newark State Normal 
School, and a sister, Miss Jane V. 
Willis, of Red Bank, is a retired 
Newark school teacher. 


Be 


Sra 





or ere 


THE 
rent 
of tl 
200 | 
of it 
the ¢ 
poin 
all: 


der | 
and | 
volve 


Cour 


case: 
This 
in tl 
Cour 


decis 
tend! 
shall 
ent ( 
stanc 
law, 

ings 


1920. 
Act : 
the r 
“nor! 
irrect 
“Nort 
expe 
supp! 
Act | 
wher 
condi 





